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(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

328 Support Services GmbH (Type
Certificate Previously Held by AvCraft
Aerospace GmbH; Fairchild Dornier
GmbH; Dornier Luftfahrt GmbH): Docket
No. FAA-2019-0674; Product Identifier
2019-NM-079-AD.

(a) Comments Due Date

The FAA must receive comments by
October 24, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to 328 Support Services
GmbH Model 328-100 airplanes, certificated

in any category, serial numbers 3032 through
3063 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by a report of
missing rivets on landing flap support arm 2.
The FAA is issuing this AD to address
missing rivets, which could lead to the loss
of one of two load paths, reducing the fatigue
life of the affected flap arms and leading to
fatigue cracking of the support arms of the
flaps, which could result in reduced
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2019-0096, dated
April 30, 2019 (“EASA AD 2019-0096").

(h) Exceptions to EASA AD 2019-0096

(1) For purposes of determining
compliance with the requirements of this AD:
Where EASA AD 2019-0096 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2019-0096 does not apply to this AD.

(i) Corrective Action for Cracking

If any crack is found during any inspection
required by paragraph (2) of EASA AD 2019-
0096: Before further flight, repair using a
method approved by the Manager,
International Section, Transport Standards
Branch, FAA; or the EASA; or 328 Support
Services GmbH’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(j) No Reporting Requirement

Although the service information
referenced in EASA AD 2019-0096 specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOGC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (1)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS®@faa.gov. Before using any
approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or 328 Support Services GmbH’s EASA DOA.
If approved by the DOA, the approval must
include the DOA-authorized signature.

(1) Related Information

(1) For information about EASA AD 2019—
0096, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; phone: +49
221 89990 6017; email: ADs@easa.europa.eu;
Internet: www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu. You may view this
EASA AD at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206-231-3195.
EASA AD 2019-0096 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0674.

(2) For more information about this AD,
contact Todd Thompson, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; phone and fax:
206-231-3228.

Issued in Des Moines, Washington, on
August 30, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-19297 Filed 9-6—19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-104554-18]

RIN 1545-B078

Advance Payments for Goods,
Services, and Other Items

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations regarding the
timing of income inclusion under
section 451 of the Internal Revenue
Code (Code) of advance payments for
goods, services, and certain other items.
The proposed regulations reflect
changes made by the Tax Cuts and Jobs
Act. These proposed regulations affect
taxpayers that use an accrual method of
accounting and receive advance
payments.

DATES: Written or electronic comments
or a request for a public hearing must
be received by November 8, 2019.
ADDRESSES: Submit electronic
submissions via the Federal
eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-104554-18) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comment
received to its public docket, whether
submitted electronically or in hard
copy. Send hard copy submissions to
Internal Revenue Service,
CC:PA:LPD:PR (REG-104554—18), Room
5205, P.O. Box 7604, Ben Franklin
Station, Washington, DC 20044.
Submissions may be hand delivered
Monday through Friday between the
hours of 8 a.m. and 4 p.m. to Courier’s
Desk, Internal Revenue Service,
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CC:PA:LPD:PR (REG-104554-18), 1111
Constitution Avenue NW, Washington,
DC 20224.

FOR FURTHER INFORMATION CONTACT:
Concerning this proposed regulation,
Peter E. Ford, (202) 317-7003;
concerning submission of comments or
a request for a public hearing, Regina L.
Johnson, (202) 317—6901 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to 26 CFR part 1 under
section 451(c). On December 22, 2017,
section 451(c) was amended by section
13221 of the Tax Cuts and Jobs Act,
Public Law 115-97 (131 Stat. 2054) (the
Act), to provide that a taxpayer using an
accrual method of accounting (accrual
method taxpayer) with an applicable
financial statement (AFS) may use the
deferral method of accounting provided
in section 451(c) for advance payments.
These proposed regulations also provide
a deferral method of accounting for
taxpayers that do not have an AFS.
Unless otherwise indicated, all
references to section 451(c) in this
preamble are to section 451(c), as
amended by the Act.

In general, section 451 provides that
the amount of any item of gross income
is included in gross income for the
taxable year in which it is received by
the taxpayer, unless, under the method
of accounting used in computing taxable
income, the amount is to be properly
accounted for as of a different period.
Under § 1.451-1, accrual method
taxpayers generally include items of
income in gross income in the taxable
year when all the events occur that fix
the right to receive the income and the
amount of the income can be
determined with reasonable accuracy
(the all events test). All the events that
fix the right to receive income occur
when (1) the required performance takes
place, (2) payment is due, or (3)
payment is made, whichever happens
first. See Revenue Ruling 2003—-10
(2003-1 CB 288); Revenue Ruling 84-31
(1984—1 CB 127); Revenue Ruling 80—
308 (1980-2 CB 162). Section 451(c)
requires an accrual method taxpayer
who receives an advance payment to
include the amount thereof in income in
the taxable year of receipt. Section
451(c) also generally codifies the current
deferral method of accounting for
certain advance payments for goods,
services, and other specified items
provided by the IRS under Revenue
Procedure 2004-34 (2004—22 IRB 991)
by allowing accrual method taxpayers to
elect to defer the inclusion of income

associated with certain advance
payments to the taxable year following
the taxable year of receipt if such
income also is deferred for AFS
purposes.

On April 12, 2018, the Treasury
Department and the IRS issued Notice
2018-35 (2018-18 IRB 520) requesting,
in part, comments on future guidance
under section 451(c). The record of
public comments received in response
to Notice 2018-35 may be requested by
sending an email to Notice.comments@
irscounsel.treas.gov. This document
provides guidance on the application of
section 451(c), taking into account
comments that were received regarding
section 451(c). The application of
section 451(c) is addressed in separate
guidance published in the same issue of
the Federal Register as these proposed
regulations.

Explanation of Provisions

These proposed regulations describe
and clarify the statutory requirements of
section 451(c) by providing new
§1.451-8.

1. Deferral Methods Under § 1.451-8
A. AFS Deferral Method

Consistent with section 451(c)(1)(A),
these proposed regulations provide that
an accrual method taxpayer with an
AFS includes an advance payment in
gross income in the taxable year of
receipt unless the taxpayer uses the
deferral method in section 451(c)(1)(B)
and proposed § 1.451-8(c) (AFS deferral
method). A taxpayer using the AFS
deferral method must have an AFS, as
described in section 451(b)(1)(A)(i) or
(ii). These proposed regulations define
the term AFS by reference to the
definition of that term in proposed
§1.451-3(c)(1) (REG-104870-18). Under
the AFS deferral method, a taxpayer
with an AFS that receives an advance
payment must include: (i) The advance
payment in income in the taxable year
of receipt, to the extent that it is
included in revenue in its AFS, and (ii)
the remaining amount of the advance
payment in income in the next taxable
year. The AFS deferral method provided
in these proposed regulations closely
follows the deferral method of Revenue
Procedure 2004—34, as modified by
Revenue Procedure 2011-14 (2011—4
IRB 330), and as modified and clarified
by Revenue Procedure 2011-18 (2011—
5 IRB 443), and Revenue Procedure
2013-29 (2013-33 IRB 141) (Revenue
Procedure deferral method). Because
new section 451(c)(1)(B) was intended
to generally codify the Revenue
Procedure deferral method, the Treasury
Department and the IRS believe that

rules similar to the Revenue Procedure
deferral method are necessary and
appropriate for the proper application of
section 451(c). See H.R. Rep. No. 115—
466, at 429 (2017) (Conf. Rep.).

B. Non-AFS Deferral Method

Section 451(c)(4)(A) generally defines
an advance payment as any payment the
full inclusion of which in gross income
of the taxpayer for the year of receipt is
a permissible method of accounting, any
portion of which is included in revenue
by the taxpayer in an AFS, and which
is for goods, services, or other items
identified by the Secretary. One
commenter noted that the financial
statement requirement within the
definition of an advance payment means
that the rule in Revenue Procedure
2004-34 that depended on determining
when the advance payment was earned
was not within the statutory text of
section 451(c). The Treasury
Department and the IRS have concluded
that section 451(c) does not prohibit a
deferral method that is otherwise
permissible under Revenue Procedure
2004-34. See H.R. Rep. No. 115466, at
429 (2017) (Conf. Rep.). See also, Joint
Committee on Taxation, General
Explanation of Public Law 115-97 (JCS—
1-18) at 170-171 (Dec. 20, 2018).
Revenue Procedure 2004—34 permitted
non-AFS taxpayers to use the Revenue
Procedure deferral method based on
when the income is earned (earned
standard). See section 5.02(3)(b) of
Revenue Procedure 2004-34. The
Revenue Procedure deferral method
using the earned standard is a
permissible method of accounting for
non-AFS taxpayers and, therefore, these
proposed regulations also provide a
similar deferral method for non-AFS
taxpayers in proposed § 1.451-8(d)
(non-AFS deferral method). Under the
non-AFS deferral method, an accrual
method taxpayer without an AFS that
receives an advance payment must
include: (i) The advance payment in
income in the taxable year of receipt, to
the extent that it is earned, and (ii) the
remaining amount of the advance
payment in income in the next taxable
year.

2. Definition of Advance Payment
A. In General

Section 451(c)(4)(A) generally defines
advance payment as any payment (i) the
full inclusion of which in gross income
of the taxpayer for the taxable year of
receipt is a permissible method of
accounting, (ii) any portion of which is
included in revenue by the taxpayer in
an AFS (or such other financial
statement as the Secretary may specify)
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for a subsequent taxable year, and (iii)
which is for goods, services, or such
other items as may be identified by the
Secretary.

Proposed § 1.451-8(b)(1)(i) clarifies
that the definition of advance payment
under the AFS and non-AFS deferral
methods is consistent with the
definition of advance payment in
Revenue Procedure 2004—34, which
section 451(c) was meant to codify. See
H.R. Rep. No. 115-466, at 429 (2017)
(Conf. Rep.). The Treasury Department
and the IRS believe this definition of
advance payment: (1) Is consistent with
section 451(c), (2) minimizes additional
tax compliance burden and cost, (3)
provides clarity to taxpayers, and (4)
uses rules which are familiar to both
taxpayers and the IRS.

Two commenters suggested that
airline miles be explicitly included in
the list of items for which an advance
payment may be received. The
commenters suggested that airline miles
are a unique type of item, generally
redeemed for air travel and non-travel
rewards. The Treasury Department and
the IRS decline to specifically include
airline miles in the definition of
advance payment because the use of the
deferral method under these proposed
regulations, to the extent airline miles
are redeemable for goods or services, is
already permissible. Therefore, these
proposed regulations include examples
to illustrate that, to the extent certain
reward points are treated as separate
performance obligations, they may be
eligible for the deferral methods
provided under these proposed
regulations.

Another commenter suggested that
progress payments with respect to the
sale of an interest in real property
should be included in the definition of
an advance payment. Revenue
Procedure 2004—34 was intended to
provide a simplified and consistent
deferral period for the sale of goods,
services, and other items. However, the
definition of advance payment in
Revenue Procedure 2004—34 does not
include prepayments for interests in real
property. These proposed regulations
generally provide the same types of
items in the definition of advance
payment to those items provided in
Revenue Procedure 2004—-34. However,
the Treasury Department and IRS will
consider any comments received in
determining whether it is appropriate to
include additional types of items in the
definition of advance payment.

B. Items Excluded From the Definition
of an Advance Payment

Section 451(c)(4)(B) provides that
certain items, except as otherwise

provided by the Secretary, are to be
excluded from the definition of an
advance payment. Pursuant to section
451(c)(4)(B), the term advance payment
does not include rent; insurance
premiums governed by subchapter L;
payments with respect to financial
instruments; payments with respect to
certain warranty or guaranty contracts;
payments subject to section 871(a), 881,
1441, or 1442; payments in property to
which section 83 applies; and other
payments identified by the Secretary.

Several commenters requested that
certain payments for certain types of
goods be excluded from the definition of
an advance payment under section
451(c)(4)(B). A commenter requested
that certain pre-delivery payments for
the sale of high-value customer-
configured equipment that will be
delivered to customers at reasonably
certain times not be included in the
definition of advance payment. Another
commenter requested that an exclusion
be provided for goods for which (i) a
taxpayer receives a payment in a taxable
year with respect to a contract for the
sale of goods not properly includible in
such taxpayer’s finished goods
inventory, and (ii) on the last day of
such taxable year the taxpayer does not
have on hand (or available to it in such
year through its normal source of
supply) goods of a substantially similar
kind and in a sufficient quantity to
satisfy the contract during such contract
year. This commenter suggested a
narrowing of this exclusion could be
done according to whether a good is
commercially significant or of high-
value. A commercially significant good
has a useful life equal to or in excess of
10 years and it is developed, marketed,
and sold to customers in the aerospace
industry. Generally these goods require
a significant amount of capital to
produce and may require considerable
time from development to delivery.
Generally, for financial statement
purposes, such manufacturers recognize
revenue related to these goods when the
product is completed and delivered to
the customer and title and risk of loss
have transferred to the customer.

Proposed § 1.451-8(b)(1)(ii) provides
a list of items excluded from the
definition of advance payment that is
similar to Revenue Procedure 2004-34.
An additional exclusion is provided for
payments received in a taxable year
earlier than the taxable year
immediately preceding the taxable year
of the contractual delivery date for a
specified good, as defined in § 1.451—
8(b)(9). In response to the comments
received, the Treasury Department and
IRS have determined that an exclusion
is appropriate for certain goods for

which a taxpayer requires a customer to
make an upfront payment under the
contract if (i) the contracted delivery
month and year of the good occurs at
least two taxable years after an upfront
payment, (ii) the taxpayer does not have
the good or a substantially similar good
on hand at the end of the year the
upfront payment is received, and (iii)
the taxpayer recognizes all of the
revenue from the sale of the good in its
AFS in the year of delivery.

The Treasury Department and the IRS
have employed the authority granted to
the Secretary in section 451(c)(4)(B)(vii)
to exclude certain payments, in a
limited manner, that would otherwise
constitute advance payments within the
meaning of section 451(c)(4)(A), in
response to the proposals described in
comments already received. In order to
fully consider other such potential
exclusions, detailed comments that
specifically address the following issues
are requested:

1. Does the authority granted to the
Secretary by section 451(c)(4)(B)(vii) to
exclude certain payments from the
definition of an advance payment under
section 451(c) also permit an exception
for those payments from the rules
regarding the all events test under
section 451(b)?

2. What significance, if any, should
the time it takes to manufacture or
create an item of property, or such item
of property’s useful life, be given in
determining whether a pre-delivery
payment for such item of property
should be included in income as an
advance payment?

3. Does the authority granted to the
Secretary by section 451(c)(4)(B)(vii)
authorize rules that change the timing of
deductions or provide a safe harbor
allowing specified categories of
taxpayers to use methods of accounting
for recognizing income other than an
accrual method under section 4517 Is
there any particular authority under the
Code that would allow changing the
timing of deductions in this context
under section 451 or another section of
Subchapter E?

4. Does the authority granted to the
Secretary by section 451(c)(4)(B)(vii) to
exclude certain payments from the
definition of an advance payment also
authorize the imposition of conditions
unrelated to an accrual method of
accounting with respect to any such
exclusions? For example, could the
Secretary require that a taxpayer use an
alternative method of accounting as a
condition for excluding a type of
payment from the definition of advance
payment?

5. Does the authority granted to the
Secretary by section 451(c)(4)(B)(vii) to
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exclude certain payments from the
definition of advance payment also
authorize the imposition of a time limit
on such exclusion? For example, could
an exclusion under section
451(c)(4)(B)(vii) be limited to a specified
number of years after which all
remaining amounts would have to be
recognized in income? If so, what would
be an appropriate time limit?

6. Does the authority granted to the
Secretary by section 451(c)(4)(B)(vii)
allow deferral of income in an amount
equal to the estimated future
performance costs while requiring
current recognition of estimated profits
not in excess of the amounts of advance
payments? If so, does the authority
granted to the Secretary by section
451(c)(4)(B)(vii) permit rules to account
for the time value of money for any
variances in estimated costs or profits?

7. Would it be inappropriate to reduce
the amount a C corporation would be
permitted to defer for a given taxable
year under a potential exclusion under
section 451(c)(4)(B)(vii) by an amount
equal to the excess of (i) distributions
the C corporation made to its
shareholders with respect to its stock,
over (ii) the C corporation’s taxable
income for that taxable year?.

3. Advance Payment Acceleration
Provisions

Section 451(c)(3) provides that the
deferral method does not apply to an
advance payment received by the
taxpayer during a taxable year if such
taxpayer ceases to exist during (or with
the close of) the taxable year. In
contrast, Revenue Procedure 200434
provides more detailed acceleration
rules.

The Treasury Department and the IRS
have determined that rules similar to
the acceleration rules provided in
Revenue Procedure 2004—34 are
appropriate for the proper application of
the AFS and non-AFS deferral methods.
The continued use of the deferral
method for an advance payment is not
appropriate and should be limited in
certain situations, such as when the
taxpayer ceases to exist, or when their
obligation regarding the advance
payment is satisfied or otherwise ends.
Accordingly, proposed § 1.451-8(c)(2)
and (d)(6) provide rules to ensure the
acceleration of an advance payment
when a taxpayer either dies or ceases to
exist, or when a taxpayer’s obligation
regarding an advance payment is
satisfied or otherwise ends, except in
certain circumstances. Consistent with
Revenue Procedure 2004—-34, the
acceleration rules do not apply to a
taxpayer that engages in a transaction to
which section 381 applies or certain

transactions in which section 351
applies in the taxable year in which an
advance payment is received.

Section 451(c) does not specifically
address whether the deferral method
may be used when an amount is earned
in the taxable year, but deferred for AFS
purposes. The deferral method under
section 451(c) is an exception to the
requirement to include an amount in
income when it is received but is not an
exception to the requirement to include
an amount in income when it is earned
under the all events test. Accordingly,
consistent with Revenue Procedure
2004-34, these proposed regulations
permit deferral of advance payments
received to the extent, in the year of
receipt, the amount is not included in
revenue in the taxpayer’s AFS, and is
not otherwise earned in the taxable year
of receipt. The amounts not included in
gross income in the year of receipt must
be included in gross income in the next
taxable year.

4. Advance Payments and Financial
Statement Adjustments

Section 451(c) does not address the
treatment of financial statement
adjustments that cause amounts to not
be included in income.

Proposed § 1.451-8(c)(3) and (d)(7)
provide that a taxpayer that defers
inclusion of all or a portion of an
advance payment must include the
remainder of the advance payment in
gross income in the subsequent year,
notwithstanding any write-down or
adjustment for financial accounting
purposes. This provision is consistent
with a plain reading of section
451(c)(1)(B) and the rule in proposed
§1.451-3(j), which require that an item
of income treated as deferred revenue in
a taxpayer’s AFS in one year and
charged, in whole or part, to a capital
account in a subsequent year, is
included in revenue in the subsequent
year.

A financial accounting adjustment
may occur after certain equity
acquisitions. For example, after certain
equity acquisitions, the acquiring entity
may write-down or adjust the target’s
deferred revenue in the subsequent year
under purchase accounting rules. Some
taxpayers have asserted that a write-
down or adjustment for financial
accounting purposes results in a
permanent exclusion of income for
federal income tax purposes. Proposed
§1.451-8(c)(3) and (d)(7) provide
clarification for instances in which a
taxpayer defers inclusion of an advance
payment and is subsequently acquired
in certain equity acquisitions. The
Treasury Department and the IRS
believe that financial statement write-

downs or adjustments to deferred
revenue should not be taken into
account for federal income tax purposes
when determining the proper amount to
be included in income under the
deferral method. This clarification
ensures that a financial statement write-
down or adjustment to deferred revenue
does not result in a permanent
exclusion of income for federal income
tax purposes.

5. Short Taxable Years and the 92-Day
Rule

Section 451(c) does not provide rules
relating to the treatment of short taxable
years. Proposed § 1.451-8(c)(4) and
(d)(8) use the short taxable year rules of
Revenue Procedure 2004—34 for the AFS
and non-AFS deferral methods because
a rule for short taxable years is
necessary to properly implement the
deferral method provided in section
451(c)(1)(B).

6. Performance Obligations for AFS and
Non-AFS Taxpayers

Sections 451(b) and (c)(4)(D) require
that taxpayers with contracts that
contain multiple performance
obligations must allocate transaction
price, and therefore defer (or accelerate)
income inclusion, consistent with the
transaction price allocation used for
AFS purposes. Proposed § 1.451-3(c)(3)
(REG—104870-18) defines the term
performance obligation to mean a
promise in a contract with a customer
to transfer to the customer either a good
or service (or a bundle of goods or
services) that is distinct, or a series of
distinct goods or services that are
substantially the same and that have the
same pattern of transfer to the customer.
Proposed § 1.451-8(b)(4) defines the
term performance obligation by cross-
reference to proposed § 1.451-3(c)(3) for
purposes of the allocation rule provided
in section 451(c)(4)(D).

Proposed § 1.451-8(b)(7) defines the
term transaction price by cross-reference
to proposed § 1.451-3(c)(6). Proposed
§1.451-3(c)(6) defines the term
transaction price to mean the gross
amount of consideration to which a
taxpayer expects to be entitled for AFS
purposes in exchange for transferring
promised goods, services, or other
property, including amounts referred to
in proposed § 1.451-3(i). However, the
term transaction price does not include
certain items, such as amounts collected
on behalf of third parties that are not
otherwise income to the taxpayer,
increases for consideration to which a
taxpayer’s entitlement is contingent on
the occurrence or nonoccurrence of a
future event, and reductions for
amounts subject to section 461.
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Proposed § 1.451-3(c)(6)(ii) presumes
that an amount included in the
transaction price for AFS purposes is
not contingent unless, upon
examination of all of the facts and
circumstances existing at the end of the
taxable year, it can be established to the
satisfaction of the Commissioner that
the amount is contingent on the
occurrence or nonoccurrence of a future
event. Proposed § 1.451-3(c)(6)(ii) also
provides that certain amounts included
in transaction price for AFS purposes,
however, will not be treated as
contingent on the occurrence or
nonoccurrence of a future event.

Comments are requested on allocation
of the transaction price (i) to
performance obligations that are not
contractually based, (ii) for
arrangements that include both income
subject to section 451 and long-term
contracts subject to section 460, and (iii)
when the income realization event for
federal income tax purposes differs from
the income realization event for AFS
purposes.

For non-AFS taxpayers, there is a
continued need to provide an allocation
method consistent with the objective
criteria standard in Revenue Procedure
2004-34 because such taxpayers do not
have an AFS and cannot use the
transaction price allocation used for
AFS purposes, as provided in section
451(b)(4). Therefore, proposed §1.451—
8(d)(5) permits a non-AFS taxpayer to
allocate the revenue of multiple
obligations in a single contract based on
how such obligations are separately
priced or on any method that may be
provided in guidance published in the
IRB.

7. Accelerated Cost Offset

Several commenters discussed the
need for a regulatory exception to the
existing statutory and regulatory timing
rules that apply to liabilities (for
example, deductions and offsets for
rebates, refunds, and cost of goods sold
(COGS) prior to when the liability for
such items is incurred under section
461) when advance payments are
required to be included in income under
section 451(c) prior to the completion of
the sale of goods or provision of services
(accelerated cost offset). The
commenters argued that not providing
an accelerated cost offset in the
regulations would cause a mismatch of
income and expenses and result in the
taxation of gross receipts.

An allowance to account for future
cost of goods sold, for future estimated
costs, or other cost offset is inconsistent
with sections 461(h) and, 471, 263A,
and the accompanying regulations.
Moreover, section 13221 does not

change the timing rules provided in
sections 461, 471, 263A and elsewhere
that apply to liabilities. Section 13221
changes the timing of income for
advance payments for goods and
generally codifies Revenue Procedure
2004-34. See H.R. Rep. No. 115—466, at
429 (2017) (Conf. Rep.). Revenue
Procedure 2004-34 does not include an
accelerated cost offset when amounts
are included in income prior to the sale
of goods or provision of services.

The Conference Report also indicates
that section 13221 of the Act is
“intended to override any deferral
method provided by Treasury
Regulation § 1.451-5 for advance
payments received for goods.” H.R. Rep.
No. 115-466, at 429 n 880 (2017) (Conf.
Rep.). Section 1.451-5 includes a
deferral method that allows an
accelerated cost offset when certain
amounts are included in income prior to
the sale of goods. See § 1.451-5(c).
Section 451(c) does not provide a cost
offset, and the Conference Report does
not provide any indication that
Congress intended to preserve the cost
offset rules permitted under § 1.451-5.
See also, Joint Committee on Taxation,
General Explanation of Public Law 115—
97 (JCS—1-18) at 156—157 and 164—165
(December 20, 2018). Final regulations
were published in the Federal Register
(84 FR 33691) on July 15, 2019, that
withdraw § 1.451-5, consistent with the
Act.

The Treasury Department and the IRS
believe that Congress intentionally
simplified the rules for advance
payments by limiting the deferral of
advance payments for taxpayers with an
AFS to a prescribed statutory method
that: (1) Does not include an accelerated
cost offset, (2) is consistent with
Revenue Procedure 2004—34, and (3)
overrides § 1.451-5. See H.R. Rep. No.
115-466, at 429 (2017) (Conf. Rep.).
Accordingly, the Treasury Department
and the IRS decline to provide an
accelerated cost offset in these proposed
regulations. The Treasury Department
and the IRS do not agree with the
contention that changes to the timing of
income under section 451 without an
accelerated cost offset cause a taxation
of gross receipts. Section 451(c) and
these proposed regulations merely
change the timing of income
recognition, do not preclude any
associated reduction or deduction for
properly incurred liabilities, and are
consistent with existing statutory and
regulatory timing requirements that
apply to liabilities.

Several commenters proposed a cost
offset mechanism for manufacturers of
certain property and taxpayers with
inventoriable goods in order to ensure

matching of income and the associated
expenses. Commenters made the
following suggestions to alleviate the
potential mismatch of the acceleration
of income recognition with different
timing rules for associated costs: (i)
Permitting a taxpayer that uses a
percentage of completion method for
AFS purposes (book PCM), but not
subject to section 460, to elect to use
their AFS method for tax purposes; (ii)
permitting a taxpayer that uses book
PCM, but not subject to section 460, to
elect to apply section 460 for federal
income tax purposes; (iii) expanding the
recurring item exception in section
461(h)(3) to permit a taxpayer to offset
the portion of the advance payment
included in income for the taxable year
by the cost of goods sold related to this
payment if the goods are completed and
shipped to the customer within 8%~
months of the end of the taxable year
that the advance payment is included in
income; or (iv) providing a cost offset
for taxpayers that can demonstrate at the
time of the purchase agreement that a
net operating loss will remain unused
for the 5-year period after the taxable
year the advance payment is received.

The Treasury Department and the IRS
continue to consider whether any such
exceptions are an appropriate use of the
Secretary’s authority under section
461(h) or 460. To facilitate further
consideration of such potential
exceptions, detailed comments that
specifically address the following issues
are requested:

1. Under what authority would it be
appropriate for the Secretary to permit
a taxpayer to use book PCM as its tax
method? When inventory is involved,
what limitations could be instituted to
ensure that book PCM could not be used
to recover costs related to inventoriable
goods prior to the time when such costs
could be recovered under sections 471
and 263A? Under what specific
authority would it be appropriate to
permit a book PCM method to be used
to recover costs related to inventoriable
goods?

2. Would elective use of book PCM for
tax purposes provide an appropriate
cost offset? Would such a method be
characterized as one that reports
contract revenue according to a
taxpayer’s book method, while
accounting for costs, including
nondeductible costs, as deductions
under the Code? If not, how would such
a method account for costs for federal
income tax purposes?

3. Rather than make book PCM
elective, would it be appropriate for the
defini